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AirTouch Communications, Inc. (“AirTouch”) hereby replies to comments
filed in response to the Commission’s Notice of Proposed Rulemaking issued on January
25, 1996}

As a major wireless services provider,? AirTouch supports the overwhelm-
ing majority of commenters that recommended adoption of flexible Commercial Mobile
Radio Service (“CMRS”) rules that allow provision of all types of fixed wireless services

on CMRS frequencies.’ In addition to fixed local loop service, it is clear from the

! In the Matter of Amendment of the Commission’s Rules to Permit Flexible
Service Offerings in the Commercial Mobile Radio Services, WT Docket No. 96-
6, FCC 96-17, released January 25, 1996 (hereinafter, “Notice”).

AirTouch provides cellular services in MSAs and RSAs throughout the United
States. AirTouch and U S WEST NewVector Group, Inc. are in the process of
completing a merger of their cellular interests. AirTouch is a partner in an A/B
Block PCS licensee, PCS PrimeCo L.P. Through its subsidiary, AirTouch
Paging, AirTouch is one of the largest paging service providers in the U.S.,
operating in twenty-nine states and the District of Columbia, and serving over 2.3
million units in service in 167 MSAs.

3 See, e.g., comments filed by Motorola, Inc., AT&T Corp., Nextel, BellSouth
Corporation, American Mobile Telecommunications Association, PCIA, CTIA,
SBC, U S WEST, Inc., 360 Communications, and the Commercial Internet
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comments that a myriad of other fixed services could be provided over CMRS frequen-
cies — including more diverse service and pricing options for data users and Internet
service providers, point-of purchase credit card verification, and electronic funds transfer,
among others.* In this regard, AirTouch agrees with SBC’s suggestion that the Commis-
sion should clarify that its definition of ‘wireless local loop’ includes other fixed
services.” AirTouch believes that giving CMRS licensees flexibility to provide a host of
fixed services will facilitate competition and allow for the deployment of innovative
technologies and services, as long as the Commission continues to regulate CMRS
carriers under Section 332 of the Communications Act, rather than imposing additional

regulatory restrictions on CMRS providers.

I ) li rovide fix rvi main within the CMRS
regulatory framework

AirTouch agrees with the Commission and the majority of commenters in
the instant proceeding that fixed services provided by CMRS licensees should be
regulated as CMRS.® The statutory authority for such treatment derives from Section 332
of the Communications Act, which defines “commercial mobile service” as any mobile
service that is provided for profit, interconnected, and available to the public.”” Thus, in

essence, if a service qualifies as a “mobile service,” the preemption provisions of Section

CTIA aptly demonstrates the various fixed services implemented by wireless
carriers. See CTIA Comments at 9, n. 18.

5 SBC Comments at 3.

¢ See, e.g., comments of At &T, Corp., U S WEST, SBC, Go Communications,
Omnipoint, and Sprint Spectrum, among others.

7 47U.S.C. 332(d)1). -
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332 would apply.® The definition of “mobile,” in turn, includes inter alia, “any service
for which a license is required in a personal communications service established pursuant
to the proceeding entitled “Amendment of the Commission’s Rules to Establish New
Personal Communications Services” (GEN Docket No. 90-314, ET Docket No. 92-100),
or any successor proceeding.™ The Commission has already made clear that PCS
licensees will provide a variety of fixed and mobile services, including “advanced digital
cordless telephone service, portable facsimile services, wireless PBX services, and
wireless local area network (LAN) services, among others.”'® Even with these antici-
pated fixed uses, PCS was properly classified as a CMRS service subject to Section 332
regulation. There is no reason for the Commission to modify this approach in the instant
proceeding.

Moreover, consistent with its statements in the PCS context, the
Commission has also concluded that all auxiliary services provided by CMRS licensees
should be included within the definition of mobile services."" This conclusion is based on
the regulatory parity provisions of the Act,'? which mandate that the Commission not

distinguish between PCS licensees and other CMRS providers. PCS One, Inc.’s sugges-

For a detailed discussion of Section 332 and its legislative history, see CTIA
comments at 9-11.

? 47 U.S.C. 153(n)(3) (emphasis added).

10 ndment ission’s Ri Establish New Person. mmunica-

tions Services, 8 FCC Red 7700, 7712 (1993)("Broadband PCS Order™).

H In the Matter of Implementation of Sections 3(n 332 of th jcation:
ment of Mobile Servi nd R rder, GN
Docket 93-252, 9 FCC Red 1411, 1424 (1994) (hereinafter, CMRS Second
Report and Order).

12 47 U.S.C. 332.
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tion that PCS services, but not cellular services, be permitted to provide fixed service is
contrary to this regulatory parity mandate. The Congressional intent of Section 332 was
to ensure that “consistent with the public interest, similar services are accorded similar

regulatory treatment.”"®

Although the Commission has discretion in this area, it also
must “ensure that substantially similar services are subject to ‘comparable’ technical
requirements.”* The Commission has implemented this policy by viewing whether
changes to rules would promote or impede competition.’* Since one of the primary
purposes of the instant proceeding is to promote competition within the local loop,
consistent regulatory treatment of similar mobile services would be in the public interest.
For the same reasons, AirTouch supports Motorola’s recommendation that the Commis-
sion’s frequency allocation rules be amended to reflect that fixed services are permitted
on all CMRS frequencies. Thus, all CMRS licensees, including cellular, narrowband
PCS, and paging licensees, should be permitted the same flexibility as PCS licensees to
provide fixed services while continuing to be regulated pursuant to Section 332.1¢
AirTouch does not agree with NCTA that there should be a distinction
between rural and non-rural areas for purposes of the regulatory treatment of CMRS

services, nor that there is a need for a “higher level of regulatory oversight” in rural

areas. Contrary to NCTA’s argument, the Telecommunications Act of 1996 does not

13 H.R. Rep. No. 103-213, 103d Cong,, 1st Sess. 494 (1993).

14 Implementati ions 3 332 of mmunications Act, Regulat
I&a&m&nmiMQbﬂ;_S_emm.lde_Km&md_ch_ 9 FCC 7988, 8036
(1994)(hereinafter, CMRS Third Report and Order).

13 MRS Third R rder, at 8037.

16 Sprint, PACS, and PCIA support inclusion of all narrowband CMRS providers in
the fixed CMRS services market.
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mandate disparate regulatory treatment depending on the location of the fixed services.
As acknowledged by NCTA, the “rural” issue is relevant only in the universal service
context. To the extent rural areas will be disproportionately impacted by administration
of the Universal Service Fund, those issues should be addressed as part of the ongoing
universal service proceeding.

Finally, AirTouch supports the request'’ that the Commission clarify the
Part 22 Rewrite Order'® regarding state certification for cellular providers of fixed
services. The Part 22 Rewrite Order states that cellular providers must comply with any
applicable state certification requirements when providing incidental fixed service. As
discussed above, the Commission has already defined ancillary fixed services provided
by CMRS carriers as an integral part of CMRS service. Thus, AirTouch requests that the
Commission clarify that any such state certification requirements have been preempted

by Section 332 of the Communications Act.

II. ion 33 Vi hat CMR i I ntinue to be regul S

The possibility that mobile service may replace traditional “wired”

telephone service was addressed when Congress adopted the CMRS regulatory scheme.
States can petition the Commission for authority to regulate CMRS providers, but only

when a CMRS provider becomes a “substantial substitute” for landline service and other

7 Comments of the Alliance of LEC-Affiliated Wireless Services Providers, filed
March 1, 1996, at 2-5.
18 ision f i ’ ing th li il

Service, Report and Order, 9 FCC Rcd 6513 (1994).
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standards are met."

The burden of proof is on the States to show that such regulation is
in the public interest.® Further, Congress instructed the Commission that when it
reviews State petitions for regulation, it should “be mindful of the Committee’s desire to
give the policies embodies [sic] in Section 332(c) an adequate opportunity to yield the
benefits of increased competition and subscriber choice anticipated by the Committee.”*
The Commission has properly interpreted the Act to express a preference for competition,
rather than regulation.?? Only two and one half years have passed since Section 332 was
amended, and very few PCS providers have begun providing commercial service. As the
Commission concluded in its Annual Report to Congress, CMRS is not yet competitive
with wireline telephone service.? It would therefore be premature and inappropriate to
consider imposing additional regulatory requirements on CMRS providers.

Due to the same competitive concerns, the Commission should reject
LDDS’ proposal to impose local exchange carrier regulation, including number portabil-
ity and dialing parity requirements, on CMRS licensees.>* Congress exempted CMRS

providers from such requirements by expressly stating that CMRS providers are not local

exchange carriers under the definition in the Telecommunications Act of 1996, except to

19 47U.S.C. 332(c)(3).

20

Celular Service Rates, 10 FCC Red 7486, 7493 (1995)

A HR. Rep. No. 103-111, 103d Cong., 1st Sess. 261-62 (1993).

2 CMRS Second Report and Order at 1509.
B Implementation of Section 6002(B) of the Omnibus Budget Reconciliation Act of

1993, 10 FCC Red. 8844, 8869 (1995).

u Comments of LDDS Worldcom at 3-7.
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the extent the Commission might at some future time find otherwise.”® Since the instant
proceeding does not address the issue of whether CMRS providers are local exchange
carriers, it would be inappropriate for the Commission to impose local exchange carrier
requirements. Imposing a separate regulatory structure on CMRS licensees providing
wireless local loop service would increase costs to carriers and may impede competition
in the wireless local loop, which is clearly not in the public interest.

Should the Commission decide that fixed wireless services must, under the
Communications Act, be regulated differently than CMRS, AirTouch urges the Commis-
sion to use its forbearance authority under new Section 10(a) of the Act.*® AirTouch
submits that forbearance regarding such services is required because enforcement of any

contrary statutory provision would not be necessary with respect to charges, practices,

» Section 3(a) of the Communications Act of 1934 (47 U.S.C. 153) was amended
by the Telecommunications Act of 1996 to add a new Section 3(a)(44) to include
the following definition:

“The term ‘local exchange carrier’ means any person that is engaged in
the provision of telephone exchange service or exchange access. Such
term does not include a person insofar as such person is engaged in the
provision of a commercial mobile service under section 332(c), except to
the extent that the Commission finds that such service should be included
in the definition of such term.” (Emphasis added).

% Specifically, Section 10(a) of the Act (added by Section 401(a) of the
Telecommunications Act of 1996) states that the Commission must forbear from
applying its regulations if it determines that:

“(1) enforcement of such regulation or provision is not necessary to ensure that
the charges, practices, classifications, or regulations by, for or in connection with
that telecommunications carrier or telecommunications service are just and
reasonable and are not unjustly unreasonable or discriminatory;

(2) enforcement of such regulation is not necessary for the protection of consum-
ers; and

(3) forbearance from applying such provision or regulation is consistent with the
public interest.”
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classifications or regulations, nor to protect consumers, because competition in the local
loop from wireless providers will itself assure that the rates charged are just, reasonable,
and not unjustly discriminatory. In fact, forbearance would certainly be in the public

interest since fixed wireless service will provide new, much needed competition in the

local loop.
I11. The Commission should regulate all CMRS carriers, including LEC-affiliated
MRS provi nd cellular iers, in a similar r

AirTouch disagrees with the New York State Department of Public
Service in its suggestion that local exchange carriers (“LEC”) using CMRS spectrum for
fixed local loop service should be regulated as LECs. As long as such fixed service is
provided along with commercial mobile radio service, there is no need to distinguish
between LEC providers of CMRS and other CMRS carriers. In fact, such differentiation
between CMRS licensees is prohibited by Section 332 of the Act, which requires

regulatory parity with respect to CMRS licensees.

CONCLUSION
CMRS licensees can provide fixed services and continue to be regulated
within the CMRS regulatory framework. Section 332 and the Commission’s regulatory
parity rulemaking proceedings have promoted a competitive environment for provision of
a variety of CMRS services, including fixed services. The CMRS regulatory structure
contains a mechanism whereby States can regulate CMRS-provided fixed services if and
when such regulation is legally required and supportable. Further, the public interest will

be served by uniformly regulating CMRS providers under the current regulatory regime
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because it will promote competition, which will result in increased technological

developments, rapid deployment of new services to the public, and result in lower prices.

Of Counsel:

Pamela Riley

AirTouch Communications, Inc.
One California Street, 28th Floor
San Francisco, CA 94111

March 25, 1996

Respectfully subml% Q%l

thleen Q. Abernathy
David A. Gross
AIRTOUCH COMMUNICATIONS, INC.
1818 N Street, N.W., Suite 800
Washington, D.C. 20036
(202) 293-3800
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I, Jo-Ann Grayton, do hereby certify that copies of the foregoing “Reply Comments”
were served this 25th day of March, 1996, by first class United States mail, postage prepaid, to

the following:

Alaska Telephone Association
James Rowe

4341 B Street, Suite 304
Anchorage, AK 99503

AD HOC RURAL CELLULAR
COALITION

Digital Radio L.P.

SMR Systems, Inc.

Caressa D. Bennet

Michael R. Bennet

Bennet & Bennet, PLLC

1831 Ontario Place NW

Suite 200

Washington DC 20009

Alliance of LEC-Affiliated Wireless
Services Providers
David Nace

Lukas, McGowan, Nace & Gutierrez, Chtd.

1111 19th Street, NW, 12th floor
Washington, DC 20036

American Mobile Telecommunications
Association, Inc.

Alan R. Shark, President and CEO

Jill M. Lyon, Director of Regulatory
Relations

Suite 250

1150 18th Street, N.W.

Washington, D.C. 20036

American Petroleum Institute
SR TELECOM, INC.

Wayne Black

John Reardo

Keller & Heckman

1001 G Street

Suite 500 West

Washington, DC 20001

AMSC Subsidiary Corporation
Lon C. Levin

10802 Park Ridge Boulevard
Reston, VA 22091

American Mobile Telcommunications
Association, Inc.

Elizabeth Sachs

Lukas, McGowan, Nace & Gutierrez, Chtd.

1111 19th Street, NW

Suite 1200

Washington, DC 20036

AMSC SUBSIDIARY CORPORATION
¢/o Bruce Jacobs
Glenn Richards
Theodore Stern
Fisher Wayland Cooper Leader
& Zaragoza, L.L.P.
2001 Pennsylvania Ave., NW
Suite 400
Washington, DC 20006

Ameritech

c/o Frank M. Panek

Room 4H84

2000 West Ameritech Center Drive
Hoffman Estates, IL. 60196-1025



AT&T Corp.

Mark C. Rosenblum

Judy Sello

Room 3244]1

295 North Maple Avenue
Basking Ridge, NJ 07920

AT&T Corp.

Cathleen Massey

Douglas I. Brandon

AT&T Wireless Services, Inc.
1150 Connecticut Ave.,, NW
4th Floor

Washington, DC 20036

Catherine Sloan

Richard Fruchterman

Richard Whitt

WorldCom, Inc. d/b/a LDDS WorldCom
1120 Connecticut Ave., NW

Suite 400

Washington, DC 20036

Bell Atlantic NYNEX Mobile, Inc.
S. Mark Tuller

180 Washington Valley Road
Bedminster, NJ 07921

Cellular Telecommunications Industry
Association

Michael Altschul

Randall Coleman

Suite 200

1250 Connecticut Avenue, N.-W.

Washington, D.C. 20036

Bell Atlantic NYNEX Mobile, Inc.
c/o John T. Scott, II1

Crowell & Moring

1001 Pennsylvania Ave. NW
Washington, DC 20004

CELPAGE, INC

Joyce & Jacobs L.L.P..
Frederick M. Joyce
Christine McLaughlin
1019 19th Street, NW
14th Floor - PH2
Washington, DC 20036

BellSouth Corporation
Charles Featherstun
David Richards

1133 21st Street, NW
Washington, DC 20036

Century Cellunet, Inc.
Susan W. Smith

3505 Summerhill Road
No. 4 Summer Place
Texarkana, TX 75501

BellSouth Corporation
John F. Beasley

William B. Barfield

Jim O. Llwellyn

Suite 1800

1155 Peachtree Street, N.E.
Atlanta, GA 30309-2641

Cole, Raywid & Braverman, L. L P.

James Ireland

Theresa Zeterberg

1919 Pennsylvania Ave., NW
Suite 200

Washington, DC 20554

CTIA

Winstar Communications, Inc.
Philip Verveer

Michael Finn

Willkie Farr & Gallagher

Three Lafayette Centre

1155 21st Street, NW Suite 600
Washington, DC 20036-3384



COMA V, LLC, and
The Telmarc Group, Inc.
Terrence P. McGarty

24 Woodbine Rd.
Florham Park, NJ 07932

COMCAST CORPORATION
c/o Leonard Kennedy

Christina Burrow

Dow, Lohnes & Albertson

1200 New Hampshire Ave., NW
Suite 800

Washington, DC 20036

COMMERCIAL INTERNET EXCHANGE

ASSOCIATION
Ronald L. Plesser
Mark J. O’Connor
Piper & Marbury L.L.P.
1200 19th Street, NW, 7th Floor
Washington, DC 20036

GO Communications Corp.

c/o Leo Fitzsimon

201 N. Union Street, Suite 410
Alexandria, VA 22314

DSC Communications Corporation
Danny E. Adams

Edward A. Yorkgitis, Jr.

Kelley Drye & Warren

1200 19th Street, NW
Washington, DC 20036-2423

InterDigital Communications Corp.
Brian Kiernan

781 Third Ave.

King of Prussia, PA 19406-1409

Frontier Corporation
Michael J. Shortley, 111

180 S. Clinton Ave.
Rochester, NY 14646-0700

Motorola, Inc.

Mary E. Brooner

1350 I Street, N'W.
Suite 400

Washington, DC 20005

GTE Service Corporation
Andre Lachance

1850 M Street, NW

Suite 1200

Washington, DC 20036

Northern Telecom Inc.

Stephen Goodman

Halprin, Temple, Goodman & Sugrue
1100 New York Ave., NW

Suite 650 - East Tower

Washington, DC 20005

Kevin Gallagher

360° Communications Company
8725 Higgins Road

Chicago, IL 60631

Orion Telecom

Fred Daniel

P.O. Box 9227

Newport Beach, CA 92660

Lisa Zania

Stuart Polikoff
OPASTCO

21 DuPont Circle, NW
Suite 700

Washington, DC 20036

Pacific Telesis Group

James Wurtz

1275 Pennsylvania Ave., NW
Washington, DC 20004



Mark Golden

Robert Cohen

PCIA

500 Montgomery Street
Suite 700

Alexandria, VA 22314-1561

PACS PROVIDERS FORUM
c/o Steven Schulman

Latham & Watkins

1001 Pennsylvania Ave., NW
Suite 1300

Washington, DC 20004

National Telephone Cooperative
Association

Steven Watkins

David Cosson

L. Marie Guillory

2626 Pennsylvania Ave. NW

Washington, DC 20037

Personal Communications Industry
Association

R. Michael Senkowski

Katherine M. Holden

Stephen J. Rosen

Wiley, Rein & Fielding

1776 K Street, N.'W.

Washington, D.C. 20006

NEXTEL COMMUNICATIONS, INC.

Robert Foosaner

Lawrence Krevor

Laura Holloway

800 Connecticut Ave., NW
Suite 1001

Washington, DC 20006

SBC Communications Inc.
Robert Lynch

Bruce Beard

David Brown

175 E. Houston

San Antonio, TX 78205

Northern Telecom Inc.

John G. Lamb, Jr.

2100 Lakeside Blvd.
Richardson, TX 75801-1599

Sprint Corporation
Diane R. Stafford

P.O. Box 11315

Kansas City, MO 64112

NYNEX

c/o Donald C. Rowe

111 Westchester Ave.
White Plains, NY 10604

Sprint Spectrum

Cheryl Tritt

Charles Kennedy

James Casey

Morrison & Foerster, LLP
2000 Pennsylvania Ave., NW
Suite 5500

Washington, DC 20006

OMNIPOINT CORPORATION
Mark J. O’Connor

Piper & Marbury L.L.P.

1200 19th Street, NW

7th Floor

Washington, DC 20036

Sprint Spectrum
Jonathan M. Chambers
Suite 1100

1850 M Street, N.W.
Washington, D.C. 20036



Pacific Telesis Group
James P. Tuthill

Betsy Stover Granger
4420 Rosewood Drive
4th Floor, Building 2
Pleasanton, CA 94588

SR TELECOM, INC.

Michael Morris, Vice President,
External Affairs

8150 Transcanada Highway

St. Laurent, Quebec

CANADA H4S 1M5

PCS ONE, INC.

Michael Azeez

2500 English Creek Avenue
Building 11

Egg Harbor Township, NJ 08234

TELULAR CORPORATION
Covington & Burling
Jonathan Blake

Kurt Wimmer

1201 Pennsylvania Ave., NW
Washington, DC 20044

RURAL CELLULAR ASSOCIATION
¢/o Richard Ekstand

2120 L Street, NW

Suite 520

Washington, DC 20037

The Bell Atlantic Telephone Companies
James G. Pachulski

1320 N. Court House Road

8th Floor

Arlington, VA 22201

SPRINT CORPORATION

Jay C. Keithley

H. Richard Juhnke

1850 M Street, N.W., Suite 1100
Washington, DC 20036-5807

U S WEST, Inc.

Jeffrey S. Bork

Coleen M. Helmreich

1020 19th Street, NW, Suite 700
Washington, DC 20036

SR TELECOM, INC.
Charles R. Greer
Managing Director, U.S.
Suite 700

4600 South Ulster Street
Denver, CO 80237

UTC

Jeffrey Sheldon

1140 Connecticut Ave., NW
Suite 1140

Washington, DC 20036

State of New York Department
of Public Service

Maureen Helmer

Susan Narkewicz

Three Empire State Plaza

Albany, NY 12223-1350

WINSTAR COMMUNICATIONS, INC.
Timothy R. Graham

Leo . George

Joseph M. Sandri, Jr.

1146 19th Street, N.-W.

Washington, D.C. 20036

The National Association of Regulatory
Utility Commissioners

Paul Rodgers

Charles D. Gray

James B. Ramsay

1102 ICC Building

P.O. Box 684

Washington, DC 20044



Western Wireless Corporation
Gene DeJordy

330 120th Ave., NE

Suite 200

Bellevue, Washington 98005
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Jo-Ann Grayton



